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On Decenber 23, 1941, after nounting a brave resistance
agai nst an overwhel m ng foe, the small Anerican garrison on Wake

Island in the South Pacific surrendered to |Inperial Japanese
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f orces.

James King, a former United States Marine, was anong

the troops and civilians taken prisoner by the invaders. He was

ultimately shipped to Kyushu, Japan, where he spent the

remai nder of the war toiling by day as a slave | aborer in a

steel factory and enduring naltreatnment in a prison canp by

ni ght .

When captured, King was 20 years old, 5 feet 11 inches

tall and wei ghed 167 pounds. At the conclusion of the war, he

wei ghed

agai nst

98 pounds.

James King is one of the plaintiffs in these actions

Japanese corporations for forced |labor in World War 11;

hi s experience, and the undisputed injustice he suffered, are

representative. King and the other plaintiffs seek judicial

r edr ess

pretri al

for this injustice.
|
These actions are before the court for consoli dated

proceedi ngs pursuant to June 5, 2000, and June 15,

2000, orders of transfer by the Judicial Panel on Miultidistrict

Litigati

on. On August 17, 2000, the court heard oral argunent

on plaintiffs’ notions for remand to state court and defendants’

not i ons

remand.

to dism ss or for judgnment on the pleadings.

This order addresses, first, all pending notions for

For the reasons stated below, the court concludes that

notwi thstandi ng plaintiffs’ attenpts to plead only state | aw

cl ai ns,

removal jurisdiction exists because these actions raise

substantial questions of federal |law by inplicating the federal

comon |

aw of foreign relations.
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Second, the court addresses the preclusive effect of
the 1951 Treaty of Peace with Japan on a subset of the actions
before the court, nanely, those brought by plaintiffs who were
United States or allied soldiers in Wrld War |1 captured by
Japanese forces and held as prisoners of war. The court
concludes that the 1951 treaty constitutes a waiver of such
cl ai ns.

This order does not address the pending notions to
di sm ss in cases brought by plaintiffs who were not nenbers of
the arnmed forces of the United States or its allies. Since
these plaintiffs are not citizens of countries that are
signatories of the 1951 treaty, their clainms raise a host of
I ssues not presented by the Allied POWcases and, therefore,
require further consideration in further proceedi ngs.

I

Def endants may renove to federal court “any civi
action brought in a State court of which the district courts of
the United States have original jurisdiction.” 28 USC 8§
1441(a). “The propriety of renmoval thus depends on whet her the
case originally could have been filed in federal court.”

Chicago v International Coll ege of Surgeons, 522 US 156, 163

(1997).

Federal courts have original jurisdiction over cases
“arising under the Constitution, laws or treaties of the United
States.” 28 USC 8§ 1331. For purposes of renoval, federal
guestion jurisdiction exists “only when a federal question is

presented on the face of the plaintiff’s properly pleaded

3
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conplaint.” Caterpillar Inc v WIlianms, 482 US 386, 392 (1987).

Since a defense is not part of a plaintiff’'s properly pleaded
statenment of his claim a case may not be renoved to federa

court on the basis of a federal defense. Ri vet v Reqgi ons Bank

of La, 522 US 470, 475 (1998).

Def endants’ assertion of the Treaty of Peace with Japan
as a defense to plaintiffs’ state | aw causes of action does not,
t herefore, confer federal jurisdiction. Recognizing this,
def endants rely on a line of cases commtting to federal common
| aw questions inplicating the foreign relations of the United
St at es.

In Banco Naci onal de Cuba v Sabbatino, 376 US 398, 425

(1964), a case in which federal jurisdiction was based on

di versity of citizenship, the Suprenme Court held that

devel opnent and application of the act of state doctrine was a
matter of federal common |aw, notw t hstanding the general rule

of Erie R Co v Thonpkins, 304 US 64, 78 (1938), that federal

courts apply state substantive law in diversity cases. The
court reasoned that because the doctrine concerned matters of
comty between nations, “the problens involved are uniquely
federal in nature.” Id at 424. Although the applicable state
law mrrored federal decisions, the Court was “constrained to
make it clear that an issue [involving] our relationships with
ot her menbers of the international comunity nust be treated
exclusively as an aspect of federal law.” |Id at 425.

Under Banco Nacional, federal common | aw governs

matters concerning the foreign relations of the United States.

4
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See Texas Indus, Inc v Radcliffe Materials, Inc, 451 US 630, 641

(1981). “In these instances, our federal system does not permt
the controversy to be resolved under state |aw, either because
the authority and duties of the United States as sovereign are
intimately involved or because the * * * international nature of
the controversy nakes it inappropriate for state law to
control.” Id.

I f an exam nation of the conplaint shows that the
plaintiff’s clains necessarily require determ nations that wll
directly and significantly affect United States foreign
relations, a plaintiff’'s state |law clains should be renoved.

Republic of Phillipines v Marcos, 806 F2d 344, 352 (2d Cir

1986). This doctrine has been extended to di sputes between
private parties that inplicate the “vital econom c and sovereign
interests” of the nation where the parties’ dispute arose.
Torres v Southern Peru Copper Corp, 113 F3d 540, 543 n8 (5th Cir
1997).

The court concludes that the conplaints in the instant
cases, on their face, inplicate the federal common | aw of
foreign relations and, as such, give rise to federal
jurisdiction. Plaintiffs’ clainms arise out of world war and are
enmeshed with the nonmentous policy choices that arose in the
war’s aftermath. The cases inplicate the uniquely federal
interests of the United States to nmake peace and enter treaties
with foreign nations. As the United States has argued as am cus
curiae, these cases carry potential to unsettle half a century

of di pl omacy.
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After a thorough analysis, Judge Baird in the Central
District of California denied remand in one of the cases now
before the undersigned pursuant to the nultidistrict litigation

transfer order. Poole v Nippon Steel Corp, No 00-0189 (CD Cal

March 17, 2000). The court agrees with the analysis and the
conclusion in that case.! Judge Baird held: “[T]his case, on
its face, presents substantial issues of federal conmmon | aw
dealing with foreign policy and relations. * * * As such,
plaintiffs may not evade this Court’s jurisdiction by cloaking
their conplaints in terns of state law.” The notions for remand
are DENI ED.
11

In addressing the nmotions to dism ss, the court refers

again to a conplaint that is representative of the actions by

United States and Allied POWN, King v N ppon Steel Corp., No 99-

5042.

As noted at the outset of this order, plaintiff King
seeks redress for wongs inflicted by his captors half a century
ago. In count one of the conplaint, he asserts a clai munder
California Code of Civil Procedure 8 354.6, a new | aw t hat
permts an action by a “prisoner-of-war of the Nazi reginme, its
allies or synpathizers” to “recover conpensation for |abor
performed as a Second World War sl ave |abor victim?* * * from

any entity or successor in interest thereof, for whomthat |abor

I'n anot her rel ated case i n whi ch remand was grant ed, Jeong v Onoda
Cenment Go, Ltd, 2000 US Di st LEXI S 7985 (CD Cal May 18, 2000), the court
di d not consi der the federal conmon | awof foreignrelations as a basi s
for federal jurisdiction.
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was performed * * * |7 Cal Code Civ Pro 8 354.6. Count two is
an unjust enrichment claimin which plaintiff seeks di sgorgenent
and restitution of econom c benefits derived fromhis |labor. In
count three, plaintiff seeks damages in tort for battery,
intentional infliction of enotional distress and unl awf ul

i nprisonment. Count four alleges that defendant’s failure to
reveal its prior exploitation of prisoner |abor to present-day
custonmers in California and el sewhere constitutes an unfair

busi ness practice under California Business and Professions Code
§ 17204.

Def endants nove pursuant to Federal Rule of Civil
Procedure 12(c) for a judgnent on the pleadings, arguing: (1)
plaintiff’s clains are barred by the Treaty of Peace wi th Japan;
(2) plaintiff’s clains raise nonjusticiable political questions;
(3) the peace treaty, the War Clains Act of 1948 and the federal
governnent’s plenary authority over foreign affairs conbine to
preenpt plaintiff’s clainm and (4) because the conplaint alleges
injuries caused by the Japanese governnent, plaintiff’s clains
are barred by the act of state doctrine and the Foreign
Sovereign Imunities Act.

These argunents, and King's countervailing positions,
arise in all of the cases before the court brought on behal f of
Al lied PON agai nst Japanese corporations. The court need not
address all of them For the reasons stated bel ow, the court
concludes that plaintiffs’ clainms are barred by the Treaty of

Peace with Japan
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A nmotion for judgnment on the pleadings pursuant to
Federal Rule of Civil Procedure 12(c) is the proper nmeans to
chal | enge the sufficiency of the conplaint after an answer has
been filed. Depending on the procedural posture of the
i ndi vi dual case, sone defendants have filed notions pursuant to
FRCP 12(c) and others have filed notions to dism ss pursuant to
FRCP 12(b). The distinction in the present context is not
inmportant. In the Ninth Circuit, the standard by which the
district court nust determ ne Rule 12(c) notions is the sane as
the standard for the nmore famliar notion to dism ss under Rule
12(b)(6): “A district court will render a judgnent on the
pl eadi ngs when the noving party clearly establishes on the face
of the pleadings [and by evidence of which the court takes
judicial notice] that no material issue of fact remains to be
resolved and that it is entitled to judgnent as a matter of

law.” Enron O 1 Trading & Transp Co v WAl brook Ins Co, 132 F3d

526, 529 (9th Cir 1997) (citations omtted).
B

The Treaty of Peace with Japan was signed at San
Franci sco on Septenber 8, 1951, by the representatives of the
United States and 47 other Allied powers and Japan. Treaty of
Peace with Japan, [1952] 3 UST 3169, TIAS No 2490 (1951).
President Truman, with the advice and consent of the Senate,
ratified the treaty and it becane effective April 28, 1952. 1|d.

Article 14 provides the ternms of Japanese paynent “for
t he damage and suffering caused by it during the war.” 1|d at

Art 14(a). For present purposes, the salient features of the

8
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agreenment are: (1) a grant of authority of Allied powers to

sei ze Japanese property within their jurisdiction at the tinme of
the treaty’s effective date; (2) an obligation of Japan to
assist in the rebuilding of territory occupi ed by Japanese
forces during the war and (3) waiver of all “other clains of the
Allied Powers and their nationals arising out of any actions

taken by Japan and its nationals in the course of the

prosecution of the war * * * |7 |d at Art 14(a)-(b) (enphasis
added) .

It is the waiver provision that defendants argue bars
plaintiffs’ present clains. In its entirety, the provision
reads:

(b) Except as otherwi se provided in the present _

Treaty, the Allied Powers waive all reparations clains

of the Allied Powers, other clains of the Allied Powers

and their nationals arising out of any actions taken by

Japan and its nationals in the course of the

prosecution of the war, and clainms if the Allied Powers

for direct mlitary costs of occupation.
ld at Art 14(b).

On its face, the treaty waives “all” reparations and

“other clainms” of the “nationals” of Allied powers “arising out
of any actions taken by Japan and its nationals during the
course of the prosecution of the war.” The |anguage of this
wai ver is strikingly broad, and contains no conditional |anguage
or limtations, save for the opening clause referring to the
provi sions of the treaty. The interests of Allied prisoners of
war are addressed in Article 16, which provides for transfer of
Japanese assets in neutral or eneny jurisdictions to the

International Commttee of the Red Cross for distribution to

9
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former prisoners and their famlies. I1d at Art 16. The treaty
specifically exenpts fromreparations, furthernore, those
Japanese assets resulting from*®“the resunption of trade and
financial relations subsequent to Septenmber 2, 1945.” |Id at Art
14(a)(2) (1) (iv).

To avoid the preclusive effect of the treaty,
plaintiffs advance an interpretation of Article 14(b) that is
strai ned and, ultimately, unconvincing. Although the argunent
has several shades, it comes down to this: the signatories of
the treaty did not understand the Allied waiver to apply to
prisoner of war clainms because the provision did not expressly
identify such clainms, in contrast to the correspondi ng Japanese
wai ver provision of Article 19. Article 19(b) states that the
Japanese wai ver includes “any clainms and debts arising in
respect to Japanese prisoners of war and civilian internees in
t he hands of the Allied Powers * * * 7

That the treaty is nore specific in Article 19 does not
change the plain nmeaning of the |anguage of Article 14. |If the
| anguage of Article 14 were anbi guous, plaintiffs’ expressio
uni us argunent would have nore force. But plaintiffs cannot
identify any anmbiguity in the | anguage of Article 14. To do so
woul d be to inject hidden neaning into straightforward text.

The treaty by its terns adopts a conprehensive and
exclusive settlenment plan for war-related economc injuries
which, in its whol esal e wai ver of prospective clains, is not

uni que. See, for exanple, Neri v United States, 204 F2d 867 (2d

Cir 1953) (claimbarred by broad waiver provision in Treaty of

10
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Peace with Italy). The waiver provision of Article 14(b) is
pl ainly broad enough to enconpass the plaintiffs’ clainms in the
present litigation.
C
The court does not find the treaty | anguage anbi guous,

and therefore its analysis need go no further. Chan v Korea

Airlines, 490 US 122, 134 (1989) (if text of treaty is clear,
courts “have no power to insert an anmendnent.”). To the extent
that Articles 19(b) raises any uncertainty, however, the court
“may | ook beyond the written words to the history of the treaty,
t he negotiations, and the practical construction adopted by the

parties.” Air France v Saks, 470 US 392, 396 (1985). These

authorities are volum nous and therefore of doubtful utility due
to the potential for m sleading selective citation. Counsel for
bot h sides have proved thenselves skilled in scouring these
docunents for support of their positions, and that both sides
have succeeded to a certain degree underscores the questionable
val ue of such resort to drafting history. Nevertheless, the
court has conducted its own review of the historical materials,
and concl udes that they reinforce the conclusion that the Treaty
of Peace with Japan was intended to bar clains such as those
advanced by plaintiffs in this litigation.

The official record of treaty negotiations establishes
that a fundanental goal of the agreenent was to settle the
reparations issue once and for all. As the statenent of the
chief United States negotiator, John Foster Dulles, makes clear,

it was well understood that |eaving open the possibility of

11
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future clainm would be an unacceptable inpedinment to a | asting
peace:

Reparation is usually the nost controversial aspect
of peacemaking. The present peace is no exception.

On the one hand, there are clains both vast and
just. Japan’s aggression caused trenendous cost,
| osses and suffering. * * *

On the other hand, to neet these clains, there
stands a Japan presently reduced to four home islands
whi ch are unable to produce the food its people need to
live, or the raw materials they need to work. * *

Under these circunstances, if the treaty validated,
or kept contingently alive, nonetary reparations clains
agai nst Japan, her ordinary comercial credit would
vani sh, the incentive of her people would be destroyed
and they would sink into a msery of body and spirit
t hat woul d make them easy prey to exploitation. * * *

There woul d be bitter conpetition [anong the Allies]
for the | argest possible percentage of an illusory pot
of gol d.

See US Dept of State, Record of Proceedi ngs of the Conference
for the Conclusion and Signature of the Treaty of Peace with
Japan 82-83 (1951) (Def Req for Judicial Notice, Exh I).

The policy of the United States that Japanese liability
for reparations should be sharply limted was informed by the
experience of six years of United States-|ed occupation of
Japan. During the occupation the Suprene Commander of the
Al lied Powers (SCAP) for the region, General Douglas MacArt hur,
confi scated Japanese assets in conjunction with the task of
managi ng the econom c affairs of the vanqui shed nation and with
a view to reparations paynents. See SCAP, Reparations:

Devel opnment of Policy and Directives (1947). It soon becane

clear that Japan’s financial condition would render any

12
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aggressive reparations plan an exercise in futility. Meanwhile,
the inportance of a stable, denocratic Japan as a bulwark to
communi smin the region increased. At the end of 1948,

MacArt hur expressed the view that “[t]he use of reparations as a
weapon to retard the reconstruction of a viable econony in Japan
shoul d be conbated with all possible nmeans” and “recommended
that the reparations issue be settled finally and wi t hout

del ay.” Menorandum from General Headquarters of SCAP to
Department of the Army (Dec. 14, 1948) at 1 8 (Def Req for

Judi cial Notice, Exh E).

That this policy was enbodied in the treaty is clear
not only fromthe negotiations history but also fromthe Senate
Foreign Relations Comm ttee report recomrendi ng approval of the
treaty by the Senate. The comm ttee noted, for exanple:

Obvi ously insistence upon the paynent of reparations in

any proportion comensurate with the clainms of the

injured countries and their nationals would weck

Japan’ s econony, dissipate anﬁ credit that it may

possess at present, destroy the initiative of its

people, and create m sery and chaos in which the seeds

of discontent and comuni sm would flourish. In short,

[it] would be contrary to the basic purposes and policy

of * * * the United States * * * |
Japanese Peace Treaty and Other Treaties Relating to Security in
the Pacific, S Rep No 82-2, 82d Cong, 2d Sess 12 (1952) (Def Req
for Judicial Notice, Exh F). The comm ttee recogni zed that the
treaty provisions “do not give a direct right of return to
i ndi vi dual cl ai mants except in the case of those having property
in Japan,” id at 13, and endorsed the position of the State

Departnment that “United States nationals, whose clains are not

13
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covered by the treaty provisions * * * pust | ook for relief to
the Congress of the United States,” id at 14.

I ndeed, the treaty went into effect against the
backdrop of congressional response to the need for conpensation
for former prisoners of war, in which many, if not all, of the
plaintiffs in the present cases participated. See War Cl ai ns
Act of 1948, 50 USC 88 2001-2017p (establishing War Cl ai ns
Comm ssi on and assigning top priority to clains of former
prisoners of war).

Were the text of the treaty to | eave any doubt that it
wai ved cl ai ms such as those advanced by plaintiffs in these
cases, the history of the Allied experience in post-war Japan,
the drafting history of the treaty and the ratification debate
woul d resolve it in favor of a finding of waiver.

D

As one m ght expect, considering the acknow edged
i nadequacy of conpensation for victinms of the Japanese regine
provi ded under the treaty, the issue of additional reparations
has ari sen repeatedly since the adoption of that agreenent sone
50 years ago. This is all the nmore understandable in |ight of
the vigor with which the Japanese econony has rebounded fromthe
abyss.

The court finds it significant, as further support for
the conclusion that the treaty bars plaintiffs’ clainms, that the
United States, through State Departnment officials, has stood

firmy by the principle of finality enbodied in the treaty.

14
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This position was expressed in recent congressional testinony
by Ronald J Bettauer, deputy |egal advisor, as follows:

The 1951 Treaty of Peace with Japan settles all war-
related clains of the U.S. and its nationals, and
precludes the possibility of taking |legal action in
United States domestic courts to obtain additional
conpensation for war victinms from Japan or its
national s--includi ng Japanese commercial enterprises.

POW Survi vors of the Bataan Death March, Hearing before the
Senate Committee on the Judiciary (June 28, 2000) (statenent of
Ronald J Bettauer, United States Departnent of State) (Def Req
for Judicial Notice, Exh P).

I n anot her recent exanple, in response to a letter from
Senator Orrin Hatch expressing “di sappointment” with the “fifty-
five year old injustice inposed on our mlitary forces held as
prisoners of war in Japan” and urging the Secretary of State to
take action, a State Departnent representative wote:

The Treaty of Peace with Japan has, over the past
five decades, served to sustain U.S. security interests
in Asia and to support peace and stability in the
region. W strongly believe that the U S. nust honor
its international agreenents, including the [treaty]
There is, in our view, no justlflcatlon for the U S to
attenpt to reopen the question of international
comm tments and obligations under the 1951 Treaty in
order now to seek a nore favorable settlenment of the
i ssue of Japanese conpensati on.

Thi s expl anation obviously offers no consolation to
the victins of Japanese wartinme aggression.
Regrettably, however, it was inpossible when the Treaty
was negotiated--and it remains |nPossibIe t oday, 50
years later--to conpensate fully for the suffering
visited upon the victinms of the war * * * |

Letter of Jan 18, 2000, from US Dept of State to The Hon Orrin
Hatch at 2.

15
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The conclusion that the 1951 treaty constitutes a
wai ver of the instant clains, as stated above and argued in the
brief of the United States as ami cus curiae in this case,

carries significant weight. See Kolovrat v Oregon, 366 US 187,

194 (1961) (“While courts interpret treaties for thenselves, the
meani ng gi ven them by the departnents of governnent particularly
charged with their negotiation and enforcement is given great

weight.”); Sullivan v Kidd, 254 US 425, 442 (1921) (“[T]he

construction placed upon the treaty before us and consistently
adhered to by the Executive Departnent of the Governnent,
charged with the supervision of our foreign relations, should be
gi ven nmuch weight.”). The government’s position also conports
entirely with the court’s own analysis of the treaty and its

hi story.

E

Plaintiffs rai se several additional argunments that bear
only brief mention. First is the characterization of these
clainms as not arising out of the “prosecution of the war,” as
that phrase is used in the treaty. Plaintiffs attenpt to cast
their clains as involving controversies between private parties.

It is particularly far-fetched to attenpt to
di stingui sh between the conduct of Inperial Japan during the
Second World War and the major industry that was the engine of

its war machine. The |ack of any sustainable distinction is

16
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apparent fromthe conplaints in these cases. For exanple, the
King conplaint alleges that a class of war prisoners were forced
to work “in support of the Japanese war effort,” Conpl { 56,
and pursuant to a directive fromthe Japanese governnent that
the “*labor and technical skill’'” of prisoners of war “*be fully
utilized for the repl eni shment of production, and contribution
rendered toward the prosecution of the Greater East Asiatic
War,’” id at § 30. Furthernore, the conplaint asserts that
plaintiff worked in a factory “where notor armatures were

manuf actured for the war effort.” 1d at T 35. These

al l egations quite clearly bring this action within the scope of
the treaty’s waiver of all clainms “arising out of any actions
taken by Japan and its nationals in the course of the
prosecution of the war.” Treaty at Art 14(b).

Plaintiffs also argue that waiver of plaintiffs’ clains
renders the treaty unconstitutional and invalid under
international law. This position is contrary to the well -
settled principle that the government may lawfully exercise its
“sovereign authority to settle the clainms of its nationals

agai nst foreign countries.” Dames & More v Regan, 453 US 654,

679-80 (1981); see also Neri, 204 F2d at 868-69 (enforcing
treaty waiver of reparations clains).

Finally, plaintiffs assert that subsequent settlenents
bet ween Japan and other treaty signatories on nore favorable
terms than those set forth in the treaty should “revive”
plaintiff’s clainms under Article 26, which provides in rel evant

part:

17
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Shoul d Japan make a * * * war clains settlenment with
any State granting that State greater advantages than

t hose provided by the present Treaty, those sane

advant ages shall be extended to the parties to the

present Treaty.
Treaty at Art 26. W thout deciding whether the evidence
plaintiff cites of other agreenents inplicates Article 26, the
court finds that that provision confers rights only upon the
“parties to the present treaty,” i.e., the governnment
signhatories. The question of enforcing Article 26 is thus for
the United States, not the plaintiffs, to decide.

|V
The Treaty of Peace with Japan, insofar as it barred
future clainm such as those asserted by plaintiffs in these
actions, exchanged full conpensation of plaintiffs for a future
peace. History has vindicated the wi sdom of that bargain. And
while full conpensation for plaintiffs’ hardships, in the purely
econom ¢ sense, has been denied these forner prisoners and
countl ess other survivors of the war, the imreasurabl e bounty of
life for thenselves and their posterity in a free society and in
a nore peaceful world services the debt.
The notions to dism ss and/or for judgment on the

pl eadi ngs are GRANTED. The clerk shall enter judgnent in favor

of defendants in the above-capti oned cases.

IT 1S SO ORDERED

VAUGHN R WALKER
United States District Judge
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